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Summary 

It is not a crime to attempt to commit most federal offenses. Unlike state law, federal law has no 
generally applicable crime of attempt. Congress, however, has outlawed the attempt to commit a 
substantial number of federal crimes on an individual basis. In doing so, it has proscribed the 
attempt, set its punishment, and left to the federal courts the task of further developing the law in 
the area. 

The courts have identified two elements in the crime of attempt: an intent to commit the 
underlying substantive offense and some substantial step towards that end. The point at which a 
step may be substantial is not easily discerned; but it seems that the more serious and 
reprehensible the substantive offense, the less substantial the step need be. Ordinarily, the federal 
courts accept neither impossibility nor abandonment as an effective defense to a charge of 
attempt. Attempt and the substantive offense carry the same penalties in most instances. 

A defendant may not be convicted of both the substantive offense and the attempt to commit it. 
Commission of the substantive offense, however, is neither a prerequisite for, nor a defense 
against, an attempt conviction. 

Whether a defendant may be guilty of an attempt to attempt to commit a federal offense is often a 
matter of statutory construction. Attempts to conspire and attempts to aid and abet generally 
present less perplexing questions. 

This report is available in an abridged version as CRS Report R42002, Attempt: An Abridged 
Oven’iew of Federal Criminal Law, by Charles Doyle, without the footnotes, attributions, 
citations to authority, or appendix found here. 
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Introduction 

Attempt is a crime of general application in every state in the Union, and is largely defined by 
statute in most. 1 The same cannot be said of federal law. There is no generally applicable federal 
attempt statute. 2 In fact, it is not a federal crime to attempt to commit most federal offenses. Here 
and there, Congress has made a separate crime of conduct that might otherwise have been 
considered attempt. Possession of counterfeiting equipment and solicitation of a bribe are two 
examples that come to mind. 3 More often, Congress has outlawed the attempt to commit a 
particular crime, such as attempted murder, or the attempt to commit one of a particular block of 
crimes, such as the attempt to violate the controlled substance laws. 4 In those instances, the 
statute simply outlaws attempt, sets the penalties, and implicitly delegates to the courts the task of 
developing the federal law of attempt on a case by case basis. Over the years, proposals have 
surfaced that would establish attempt as a federal crime of general application and in some 
instances would codify federal common law of attempt. 5 Thus far, however, Congress has 
preferred to expand the number of federal attempt offenses on a much more selective basis. 6 



Background 

Attempt was not recognized as a crime of general application until the 19 th century. 7 Before then, 
attempt had evolved as part of the common law development of a few other specific offenses. The 
vagaries of these individual threads frustrated early efforts to weave them into a cohesive body of 
law. 8 At mid-20 th century, the Model Penal Code suggested a basic framework that has greatly 
influenced the development of both state and federal law. 9 



1 Citations to the state general attempt statutes are appended. A few states provide a general statutory penalty provision 
for attempt and rely on the common law to define the elements of the offense and related matters, e.g., Md. Code Ann. 
Crim. Law §1-102, United States v. Kelly, 989 F.2d 162, 163 (4 th Cir. 1993); S.C. Code Ann. §16-1-80, State v. Reid, 
383 S.C. 285, 292-93, 679 S.E.2d 194, 197-98 (2009). Iowa appears to be the only state in which the general crime of 
attempt is purely a matter of common law, cfi, State v. Spies, 672 N.W.2d 792, 797-98 (Iowa 2003); Fryer v. State, 325 
N.W.2d 400, 406 (Iowa 1982). 

2 United States v. Hite, 769 F.3d 1154, 1162 (D.C.Cir. 2014). 

3 18 U.S.C. 474 and 201(b), respectively. 

4 18 U.S.C. 1113 and 21 U.S.C. 846, respectively. 

5 E.g., H R. 1823 (1 12 th Cong.); H R. 1772 (11 1 th Cong.); H R. 4128 (1 10 th Cong.); S. 735 (107 th Cong.); S. 413 (106 th 
Cong.); S. 171 (105 th Cong.). 

6 E.g., Sec. 2, P.L. 1 10-340, 122 Stat. 3735 (2008), 18 U.S.C. 2442 (attempting to recruit or use child soldiers); sec. 
201, P.L. 1 10-177, 121 Stat. 2536 (2008), 18 U.S.C. 1521 (attempting to file a retaliatory false claim against a federal 
judge or law enforcement officer). 

7 Sayre, Criminal Attempts, 41 Harvard Law Review 821, 821 (1928) (“But the present generalized doctrine that 
attempts to commit crimes are as such and in themselves criminal is of comparatively late origin. Nothing of such a 
doctrine is to be found in the treatises on criminal law prior to the nineteenth century, in spite of the fact that records of 
cases going back to early times show occasional convictions where the defendant failed to complete the crime 
attempted”). 

8 See e.g., 1 Bishop, Commentaries on the Criminal Law 533 (2d ed. 1858)(“There is no one title indeed, less 
understood by the courts, or more obscure in the text-books, than that of attempt”); Hicks v. Commonwealth, 86 Va. 
223, 226, 9 S.E. 1024, 1025 (1889)(quotation is unattributed in the original)(“It has been truly said by a philosophical 
writer that ‘the subject of criminal attempt, though it presses itself upon the attention wherever we walk through the 

fields of the criminal law, is very obscure in the books, and apparently not well understood either by the text-writers or 
the judges’”), quoted in Wagner, A Few Good Laws: Why Federal Criminal Law Needs a General Attempt Provision 
(continued...) 



Congressional Research Service 



1 



